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Introduction 
 
The United Kingdom Internal Market Act received Royal Assent on 17 December 2020. The 
operative parts of the Act came into force at the end of the transition period (31 December 
2020). 

The Bill as introduced on 9 September 2020 underwent noteworthy amendments during 
its legislative passage. The purpose of this briefing is to highlight those amendments which 
are of particular interest to the devolved administrations, including in respect of matters 
where the Committee had raised concerns in its scrutiny of the original version of the Bill. 
Amendments adopted include: 

• Altering the scope of the ‘relevant requirements’ subject to the mutual recognition 
principle with a view to taking pricing controls outside the scope of that principle; 

• Limiting the ability of UK ministers to amend the scope of the Act via statutory 
instruments and making remaining powers subject to new devolved consent 
requirements; 

• Acknowledgement of the potential impact of the Act on the outcomes of common 
frameworks processes by conferring a discretionary power on UK ministers to 
exclude such outcomes from the scope of the Act; 

• Providing devolved ministers with a draft of the UK Government’s response to a 
consultation on a future subsidy control regime; 

• Elaborating on the role of the Competition and Markets Authority in monitoring the 
functioning of the internal market and requiring it to lay reports before the 
devolved legislatures; 

• Requiring UK ministers to seek the consent of devolved ministers when making 
appointments to the Office for the Internal Market (exercising functions on behalf of 
the Competition and Markets Authority) 

 
In addition, the provisions in Part 5 of the Bill that conflicted with the terms of the EU-UK 
Withdrawal Agreement and Protocol on Ireland/Northern Ireland were withdrawn.   
 
Amendments that would have removed the financial assistance provisions of the Act – a 
means of implementing a UK Shared Prosperity Fund – were adopted in the Lords but 
defeated in the Commons. 
 
The Act was passed notwithstanding that legislative consent was withheld by the Scottish 
Parliament and the Welsh Senedd. The Counsel General for Wales, Jeremy Miles, has 
intimated that the Welsh Government may seek a judicial review with a view to obtaining a 
declaration that the powers conferred by the Act cannot be exercised incompatibly with the 
constitutional status of the devolution statutes. 
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Manner of Sale Requirements 
 
As was noted in an earlier briefing paper, the UK Government tabled amendments to the Bill 
to clarify that so-called ‘manner of sale’ requirements (including rules on pricing) would not 
fall within the scope of the mutual recognition principle for goods. It was said that this 
amendment clarified that future changes in minimum unit pricing for alcohol, for example, 
would not now trigger the application of the mutual recognition principle. However, that 
amendment does not prevent a future claim that any change in minimum unit pricing 
directly or even indirectly discriminates against goods imported into Scotland. Although any 
legal challenge would be different from that which gave rise to the Scotch Whisky 
Association case, the potential for legal action cannot be excluded and so the effect of the 
amendment is to confer a limited protection to any future change in the alcohol pricing 
regime. 
 
The Power to Amend the Act via Regulations – new consent rules 
 
A number of Brexit-related statutes have given rise to anxieties that their scope and 
application may be amended in the future via secondary legislation. The power of the 
Executive to amend primary legislation has added significance in the context of the UKIM 
Act 2020 given the concerns already raised by devolved administrations about the reach of 
the Act into exercises of devolved competences. Any ability of UK ministers to alter the 
reach of the legislation – and in turn, to impact on the exercise of devolved competences – 
would be of particular significance for devolved administrations. 
 
As proposed, the Bill empowered UK ministers to change the application of the legislation 
via regulations in a number of key areas: 
 

• The definition of what constituted a ‘relevant requirement’ triggering the application 
of the mutual recognition principle; 

• The content of schedules to the Act which exclude the operation of the market 
access principles in respect of goods (for limited reasons) or certain services; 

• The definition of what constitutes a ‘legitimate aim’ of a relevant requirement that 
might protect local rules from the application of the non-discrimination principle. 

 
The approach initially taken in the Bill was that regulations could be adopted via the 
affirmative procedure with a temporary power to amend the schedule of excluded services 
via the ‘made affirmative’ procedure. UK Ministers would be required to consult with 
devolved ministers when making regulations. 
 
Significant changes took place to the Bill during its legislative passage: 
 

• Section 3 no longer allows for the definition of a ‘relevant requirement’ to be 
changed by UK ministers. Primary legislation will be needed to change those 
requirements falling within the scope of application of the mutual recognition 
principle for goods; 

• The power to make other amendments via regulations now requires UK ministers to 
seek the consent of devolved ministers. However, if consent is withheld, UK 

https://www.parliament.scot/S5_Finance/General%20Documents/Briefing(3).pdf
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ministers are not prevented from making regulations but must make a statement as 
to why the regulation is being made without consent; 

• The temporary power to make changes via the made affirmative procedure has 
been dropped; 

• The use of the amendment powers is subject to review after 3-5 years with a report 
to be laid before the UK Parliament after consultation of devolved ministers. 

 
Comment:  the introduction of ‘consent’ requirements is an extension of the Sewel 
Convention into the realm of secondary rule-making. Failure to seek consent would be 
justiciable but the making of regulations without consent – provided it is sought – is not itself 
a basis for challenging regulations. Nonetheless, it remains the case that UK ministers are 
able to alter the scope of the legislation in ways that could impact on the future exercise of 
devolved powers; it is this aspect which would be the subject of any future judicial review 
proceedings. 
 
Protecting the Common Frameworks Process 
 
As proposed, the UKIM Bill made no mention of the ‘common frameworks’ programme 
under which UK and devolved administrations have agreed to cooperate and coordinate 
future modifications of retained EU law. Consistent with the principles underlying that 
programme of work, the devolution settlement must be respected and while the 
frameworks must enable the functioning of the internal market, policy divergence is 
acknowledged to be a potential outcome of the process. Nonetheless, given that the 
provision of the UKIM Bill are triggered by future divergences, it was clear that a change in 
the rules in one jurisdiction that had been agreed through the common framework process 
would still be vulnerable to disapplication via the provisions of the UKIM legislation.  
 
In the House of Lords, Lord Hope tabled amendments with a view to excluding from the 
scope of the legislation any changes in rules that were a product of a common framework 
process. The UK Government resisted these amendments but finally made a concession. The 
power to amend Schedule 1 of the Act – the application of the market access principles to 
goods – or the power to amend Schedule 2  - the exclusion of certain services from the 
market access principles – may be used to exclude the application of the market access 
principles to outcomes of a common frameworks process: see sections 10 (goods) and 18 
(services). Regulations to amend these schedules for this purpose are subject to the 
affirmative procedure and the consent of the devolved governments must be sought. 
 
Monitoring and reviewing the interaction of common frameworks with the operation of the 
internal market has also now been added to the reporting requirements of the Competition 
and Markets Authority.  
 
Comment: it is clear that the outcomes of the common frameworks programme are not 
excluded from the scope of the Act. Rather a discretionary power has been given to UK 
ministers to add such outcomes to the lists of excluded activities contained in the existing 
schedules to the Act. There is nothing to compel a UK minister to act and no mechanism by 
which devolved governments can require that a UK minister exercises such a power. 
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UK Power of Financial Assistance 
 
Aside from the impact of the UKIM Bill on the legislative powers of the devolved 
administrations, the Bill caused further controversy by seeking to empower UK ministers to 
provide financial assistance for economic development in the UK or any part of the UK. This 
would be a means of giving effect to the UK Shared Prosperity Fund as a replacement for EU 
financial support.  
 
Concerns were raised that new funds would not be disbursed following a process of 
intergovernmental discussion with the devolved administrations. At Report Stage in the 
Lords, amendments were passed to remove the financial assistance powers entirely. 
However, the clauses were restored in the Commons and now form sections 50 and 51 of 
the Act. 
 
The Reservation of Subsidy Control 
 
It will be recalled that the Bill proposed to include a subsidy control regime within the list of 
‘reserved matters’ for the purposes of the devolution statutes. This is achieved by section 52 
of the Act. A new clause was added – what is now section 53 – that requires the Secretary of 
State, in connection with a consultation on the extent and nature of a future subsidy control 
regime, to provide the devolved governments with a draft of the UK Government’s response 
to that consultation and to seek representations from the devolved authorities on that 
response. 
 
Comment: the addition of section 53 affords a limited opportunity for Scottish ministers to 
respond to the UK Government’s draft report on its subsidy control consultation. It does not 
address deeper concerns about the implications of the reservation of subsidy control itself.  
 
The Competition and Markets Authority/Office for the Internal Market 
 
The UKIM Bill envisaged that the Competition and Markets Authority (CMA) – through an 
Office for the Internal Market (OIM) – would play an advisory role with regards to the 
functioning of the internal market. 
 
Amendments to the Bill have clarified the objectives of the CMA in carrying out its functions 
under the Act. Section 31(2)-(4) of the Act has particular relevance to the CMA’s relationship 
to the four nations: 
 

(2) The objective is to support, through the application of economic and other 
technical expertise, the effective operation of the internal market in the United 
Kingdom (with particular reference to the purposes of Parts 1, 2 and 3). 
(3)That objective includes, in particular, supporting the operation of the internal 
market— 
(a) in the interests of all parts of the United Kingdom, and 
(b) in the interests of consumers of goods and services as well as other classes of 
person with an interest in its operation. 
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(4)The CMA must also, in carrying out its functions under this Part, have regard to the 
need to act even-handedly as respects the relevant national authorities. 

 
The ‘annual plan’ of the CMA will also now be laid before the Scottish Parliament as well as 
the UK Parliament. 
 
Although the UKIM White Paper envisaged the establishment of an Office for the Internal 
Market within the CMA, the Bill as originally proposed did not elaborate on this. A new 
Schedule 3 has been added which sets out the constitution and membership of the OIM. 
The OIM is to be established as a ‘panel’ within the terms of the Enterprise and Regulatory 
Reform Act 2013. Its chair and members are to be appointed by the Secretary of State who, 
in making appointments, must have regard to the desirability of securing: 
 

an appropriate balance among the members of that panel of persons who have 
skills, knowledge or experience relating to the operation of the United Kingdom 
internal market in different parts of the United Kingdom. 

 
Schedule 4 to the 2013 Act is further amended to require the Secretary of State to seek the 
consent of devolved Ministers before making an appointment. If consent is not given and an 
appointment is made the Secretary of State must give reasons for the appointment. 
 
The OIM panel may carry out the functions of the CMA under the UKIM Act through ‘task 
groups’ composed of members of the OIM panel and acting independently of the CMA 
Board. 
 
Comment: the changes to the Bill demonstrate an acknowledgement that the functions of 
the CMA under the UKIM Act are exercised in a four nations context. Scottish Ministers are 
to be involved in the process of the appointment of members of the OIM. The Scottish 
Parliament will also have an opportunity to review reports of the CMA. 
 


